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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 



Steven R. Perles, P.C., 



Plaintiff/Counterclaim Defendant 



v. 



Anne Marie Kagy, 



Defendant/Counterclaim Plaintiff 



Steven R. Perles, Esq, 

Third-Party Defendant. 



Civil No.l:0ICVI05(ESH/AK) 



MEMORANDUM OF POINTS AND AUTHORITIES 
SUPPORTING MOTION TO INTERVENE 



STATEMENT OF FACTS 

In January, 1997, Messrs Fay and Perles entered into a contract which provided that 
they would act as equal share partners in the representation of a number of American citizens 
and/or their estates who had been victims of terrorist attacks sponsored by governments 
designated by the U. S. Department of State as the source of material assistance to acts of 



terrorism. 



Messrs. Fay and Perles were successful in obtaining judgments for clients in several of 
these cases including Flatow v. Islamic Republic of Iran, 999 F. Supp. 1 (D.D.C. 1998) and 
Eisenfeld and Duker v. Islamic Republic of Iran, 172 F.Supp.2d 1 (D.D.C. 2000), in which cases: 
compensatory damages were awarded in amounts of $22,513,220.00 and $27,161,002.00, 
respectively, which, with post-judgment interest, were paid in January, 2001. 

At all times relevant to the present action, attorney Anne Marie Kagy was the employed 
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of Mr. Pedes and his professional corporation, Steven R. Perles, P.C., and the agreement 
between Mr. Fay and Mr. Perles was that Mr. Perles and/or his professional corporation would be 
solely responsible for her compensation. Likewise, under the same agreement, Mr. Fay was to be 
solely responsible for compensation earned by Victor Holm, a contract employee of Mr. Fay anc|l 
his firm, Thomas Fortune Fay, P.A. Mr. Holm, his company, Holm Audio Visual, and his 
daughter and assistant, Elizabeth Holm, were responsible for the preparation and presentation of 
all technical aspects, including video presentations, in the Flatow, Eisenfeld and Duker cases, fpr 
which Mr. Fay and his law firm paid them compensation of $2,609,864.3 1 . 

In December, 2000, Mr. Perles informed Mr. Fay that Ms. Kagy was asserting an 
"attorney's lien" of $2,000,000. against the net proceeds (what remained after disbursements to| 
the Flatow, Eisenfeld and Duker families) of the judgment payments. 

On January 18, 2001, a sum of $2,000,000. was transferred by wire from the Fay and 
Perles escrow account established to handle the proceeds of these cases to a trust account 
identified by Steven M. Schneebaum Esq., an attorney hired by Mr. Perles to defend him against 
Ms. Kagy's claim. A copy of the computer printout evidencing the wire transfer is attached 
hereto as Exhibit "A." From the time of the wire transfer until the present, it is undisputed that | 
half of the transferred funds were owned by Mr. Fay and half were owned by Mr.Perles. It was | 
understood and agreed by Messrs. Fay and Perles that no disbursements were to be made from 
this fund without the express approval of both of them. 

Mr. Perles's afore-cited action in this court against Ms. Kagy sought a declaratory 
judgment establishing what if any legal fees were due her; Ms. Kagy counterclaimed against Mr. 
Perles and his professional corporation for what she believed was due her. Mr. Fay was not suecjl 
by Ms. Kagy, nor was he made a party in any other way in the Perles/Kagy litigation. 
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Trial of the Perles/Kagy action began in January, 2003, and continued intermittently until 
entry of a final judgment on April 20, 2005, against Mr. Perles only. Mr. Perles has stated to Mr. 
Fay that he and his counsel represented to the trial court that the sum of $2,000,000. was being j 
held in trust in response to Ms. Kagy's assertion of her "attorney's lien" in that amount. 

On December 22, 2004, the money that had been placed in 2001 in the trust fund then 
identified by Mr. Perles's attorney, Mr. Schneebaum, was transferred by instruction of Mr. 
Schneebaum into a client trust fund maintained by his law firm, Greenberg Traurig, LLP., a law 
firm that Mr. Schneebaum had joined as a principal some months earlier. 

After entry of judgment against Mr. Perles alone on April 20, 2005, Mr. Fay learned fbf 
the first time that, without his approval, disbursements had been made from the trust fund, 
totaling more than $400,000., to cover Mr. Perles' legal fees and expenses in the Perles/Kagy 
litigation, and that Messrs. Perles and Schneebaum were proposing to use the remainder of the 
funds in the trust account, in lieu of a supersedeas bond, to secure the judgment while it was 
being appeal. 

. On May 19, 2005, Mr. Fay, in writing, expressly forbade any use whatever of the fun^s 

i 
i 

remaining in trust. A copy of his letter dated May 19, 2005 requesting a meeting with Messrs. j 
Perles and Schneebaum and instructing them that the escrow account was not to be used as 
security upon any appeal bond or as security in the Court of Appeals is attached as Exhibit "B." I 
In a meeting on May 27, 2005, with Messrs. Perles and Schneebaum, Mr. Fay iterated the 

instruction that no funds in the trust account were to be used as security for the judgment or as 4 

i 

substitute for any form of an appeal bond, and demanded of both of them that his ownership of j 
half of the $2,000,000. be affirmed and that $1,000,000., plus accrued interest, be forthwith 
remitted to him. 
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Later on May 27 , Mr. Fay memorialized his demands in a letter he sent to Messrs. 
Perles and Schneebaum, a copy of which is attached hereto as Exhibit "C". 

Notwithstanding Mr. Fay's instructions, on June 2, 2005, Mr. Schneebaum sent a letter 
to Ms. Kagy's counsel seeking agreement to substitute the funds in the trust account for a 
supersedeas bond to secure the judgment on appeal, a copy of which is attached hereto as Exhibit 



itr^ n 



T>. 



On June 8, 2005, pursuant to D. C. Code, § 26-803 (2001 ed.), a notice of adverse claim 



was delivered to Citibank F.S.B. asserting Mr. Fay's ownership of money amounting to 
$1,000,000, plus interest, on deposit in Greenberg Traurig Trust Account No. 2101 970278, the 
trust account into which Mr. Schneebaum had transferred the funds at issue on December 22, 
2004, a copy of which is attached as Exhibit "E." A copy of the notice was delivered that day tq 
Greenberg Traurig, a copy of which is attached hereto as Exhibit "F." 

On June 16, 2005, Greenberg Traurig LLP represented in writing to Mr. Fay that 
$1,601,344.56 remained on deposit in the trust account. 

On June 17, 2005, in a motion filed in the Perles/Kagy action, supra, Mr. Perles 
represented to the court that the balance remaining in the trust account, the "amount subject to j 
lien," is $1,339,675.35. 



ARGUMENT 

District of Columbia Rule of Professional Conduct 1.15 requires in pertinent part that aijy 
funds in dispute being held an attorney must be kept separate and apart until the dispute is 
resolved. Rule 1.15 adopts the rule found in decisional law prohibiting an attorney from 
withdrawing funds without the consent of the owner of those funds. See In Re Harr, 698 A. 2d 
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412 (1997). The wire transfer form, a copy of which went to Mr. Schneebaum, clearly indicates 
the ownership of the funds being deposited as "Stevn R. Perles & Thomas Fortune Fay." 
Moreover, Mr. Schneebaum met with Mr. Perles and Mr. Fay on that same day and was told by 
them of the ownership of the funds. Any unauthorized use of such funds constitutes a 
misappropriation of funds. See In Re Chang, 694 A.2d 877 (1997). It is evident under the rule 
described in In Re Harr, supra, that any disagreement as to use of the funds must be resolved 
before they may be used in any way. 

Courts have cited three factors in determining whether the right to intervene in litigation; 
is sufficient: (1) an interest in the subject matter; (2) substantial risk that the litigation will impair 
the interest; and (3) existing parties do not adequately protect that interest. Purcell v. Bank 
Atlantic Financial Com., 85 F.3d 1508 (11th Cir. 1996), cert, denied 519 U.S. 867, 117 S.Ct. | 
178, 136 L.Ed.2d 118(1996). 

Mr. Fay's ownership of his portion of the funds certainly qualifies as an interest in the j 
subject matter. As to the second peg, if intervention were not be allowed here, One Million 
Dollars ( $1,000,000.) owned by Mr. Fay will in all likelihood be lost. Mr. Perles has publicly | 
boasted that his assets are held such ways that judgment creditors holders will not be able to 
reach them. See United States v. Peoples Benefit Life Insurance Company, 271 F.3d 411 (2d Cit 

2001). 

Given the present circumstances and the rapid dissipation to date of funds on deposit in 
the trust accounts, there is a virtual certainty that the litigation will impair the interest entitled to 
protection. Moreover, a failure by Mr. Fay to challenge Mr. Perles' s unauthorized use of the 
funds almost certainly would be raised as a waiver of Mr Fay's ownership and right to 
possession of the funds. 
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The only parties remaining in this action are Steven R. Pedes and Anne Marie Kagy. Mr 
Pedes has demonstrated in his motion that far from protecting Mr. Fay's property he intends to 
use it to pay his judgment debt. Certainly the judgment creditor, Ms. Kagy cannot be expected to 
take action to protect Mr. Fay's interest in the fund. See, Twelve John Does v. District of 



Columbia, 117 F.3d 571 (D.C. Cir.1997). 



CONCLUSION 



The requirements for intervention are present here and the motion should accordingly, be 



granted. 



Junel9, 2005 



John W. Karr 



John W. Karr (D.C. #57430) 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 



Steven R. Perles, P.C., 



Plaintiff/Counterclaim Defendant 



v. 



Anne Marie Kagy, 



Defendant/Counterclaim Plaintiff 



Steven R. Perles, Esq, 

Third-Party Defendant, 



Civil No.l:0ICVI05(ESH/AK) 



ORDER 



Upon consideration the motion of Thomas Fortune Fay to intervene in this action to 
oppose the pending motion of counterclaim defendant and third-party defendant for a stay 
pending appeal, and the Court having found that the movant has an interest in the subject matter; 
that there is a substantial risk that the litigation will impair his interest; and that existing parties 



do not adequately protect that interest, it is this day of 



,2005 



ORDERED, that the said motion be, and the same hereby is, granted, and that Thomas 
Fortune Fay may appear as a matter of right in this action for the limited purpose of opposing thle 
motion and use(s) of money on deposit to which he asserts ownership and the right to possession 
consisting of the One Million Dollars ($1 ,000,000.) on deposit in the Greenberg Traurig LLP 



client trust account. 



United States Magistrate Judge 
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COPIES TO: 

Steven M. Schneebaum, Esq. 
Greenberg Traurig, LLP 
Attorneys for Steven R. Pedes, Esq. 

David E. Sher, Esq. 

Mark D. Cummings, Esq. 

Sher, Cummings & Ellis 

Attorneys for Anne Marie Kagy, Esq. 

John W. Karr, Esq. 

Karr & Allison, P.C. 

Attorneys for Thomas Fortune Fay, Esq. 
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THOMAS FORTUNE FAY, PA 

Attorney at Law 

601 Petmsyfvftnia Avenue* NW 

#900 - South Building 

Washington, DC 20604 

Tel 202/6*8-4534 

Fai2i2/5«472i 

Thoma3Fay@*t>Lcem 

May 19, 2015 



Steven EL Perks, Esq. 
1 146 Nineteenth St.,NW 
Suite 500 
Washington. DC 20036 

Steven M. Schneehatmi, Esq. 
800 Connecticut Avenue, NW 
Suite 500 
Washington, DC 20006 



Re: Perks v. Kagy 



Gentlemen: 

I understand thai an Order has been entered in the above action, nunc pro tunc 
April 20, 2005 > finally resolving all remaining issues to the District Court and entering 
judgment for Ms. Kagy. Let me note that the lien asserted by Ms. Kagy was upon the 
proceeds from the FJatow and Eiseafeld cases, not upon the Perles share. On that basis I 
agreed to deduct $2,000,000*00 from the Fay and Pedes joint net proceeds to cover the 
amount of the asserted lien. Obviously a number of issues remain open including the 
question of whether the entire aroouni beir« held is subject to enforcement upon any 
judgment entered against Stew Perles, but not against me. 

This case is not of assistance to us in solving our problems in the litigation we have 
filed against terrorist nations. If at afl possible, it should come to an end now, I would 
suggest that we meet immediately to discuss the means by which tHs matter might be 
brought to dosing curtain. In the meantime, I do not consent to deposit of the Thomas 
Fortune Fay aharc as security upon any appeal bond or as security in the Court of Appeals. 

Very truly yours, 



Thomas Fortune Fay 
TFF/pc 
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THOMAS FORTUNE FAY, PA 

Attorney at Law 
601 Pennsylvania Avenue, NW 

#900 - South Building 

Washington, DC 20004 

TA 302/638-4534 

Fas 2t2/58!M721 

ThofflasFay@aoLcoin 

May 27, 2005 

% Facsimile 



Steven R. Pedes, Esq. 
1146 Nineteenth St^sW 

Suite 500 
Washk^ion, DC 20036 

Steven M Scimeebeum, Esq. 
800 Coimecticut Avmue> NW 
Suite 500 
Washington, DC 20006 



Re: Paries v, Kagy 
Gentlemen; 



After our meeting this morning, I returned to my office and careMy read through 
my file on Anne Marie Kagy, including nry deposition. Nowhere do I fed any indication 
that I at aay time agreed to pay one half of Anne Marie's compensation for bet 
emptoymetrf efforts oi one half any judgment arising out of her work for Steve Pedes. I do 
not have a copy of any retainer agreement or escrow agreement with regard to Pedes v. 
Kagy and I have no recollection of having signed any such agreements. Under these 
circumstances I think it best if copies of any such documents be sent to me immediately. If 
fete ars no documents of this description located, please confirm this in writing. 

At the time of deposit of $2,000,00(100 from the joint fee proceeds from the 

Ffatow, Dutoer and Ebcnfeld cases, it was my vuiderstactdiug that it was to be deposited in 
a Patten Boggs escrow account I understand that it has been transferred to an escrow 
account at Grsenbetrg Traurig. I am concerned that approximately $425,000*00 has been 
transferred from that account representing legal fees and costs. At one point Steve Perles 
informed me that there was testimony before Judge Jackson to the effect that 
$2,000,000.00 had been deposited pursuant to David Sher's letter of December 4, 2000 in 
which he spoke of an "equitable Kea M I am very concerned that this may be considered by 
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June 2, 2005 

Mtrk D, Cmranings, Esq. 
Sher> CutamingB A BUis 
3800 NocthFalrftx Drive, Suite 7 
Arlington, Virginia 22203 

Re; Peries v. Aggy, No. 01-0105 (DJXC) 
Dear Mark: 

As you know, the Amended Final Order of Magistrate Judge Kay in the above-saptioaed 
action affimia ti» equitable Ben in ftvor of yew diet* lathe amount of $1,339,675 J5, You 
wil also recall Hurt, wfam yew ride fest asss^ 

aceoi^ofPattmBog^ The balance of that trust 

account has sinoe bem transferred to Qreadmg Traurig LLP, 

The balance in the account, which has been used to pay legal fees and related disbursements, 
but whichhas accrued interest, continues to be well in excess of the amount subject to the 
Hen, and indeed of the total amount erf &e judgment ($1,3S7,00L44, plus interest at the 
statutory date as from the dtee of the Amended Final Order)* 

Tbe existence of the lien on the account wilJ maintain it intact during the pendency of the 
appeal. In addition, you have my uo&dertaktag that the aooc^ wiH be sufficknt to covet not 
only the/^teow part of the judgment as towiriehthelian was upheld* but the entire 
judgement, including the interest that wiU accrue on It as the ap^^ forward 

1 am writing to ask you to accept this undertaking, together with the lien, as sufficient 
security for the judgment, in lieu of a supersedeas bond. If you agree, then please so 
acknowledge in wiring arid aotldng rncw need be done. If you do not agree, then we intend 
to more tbe Court to stay execution of the judgment on the terms set out m Mb letter, 
without a bond 

1 wiQ appreciate your professional courtesy in letting me know your and your client's 
portion on this m promptly as possible. 



sincerely. 




Steven M, Schneebaum 
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a judge a* the end of the Peries v. Kagy case to be a conrattmrat to maintain the 
$2,000,000*00 amount as security to pay any judgment entered for Ms. Kagy. I would 
request that the remaking balance 00 the 12,000,000.00 deposit be held without further 
deduction pending review of what was said m District Court to Judge Jackson on this 

I repeat my request fox return of one half of to original escrow deposit amount I 
did not agree to pay half of Anne Marie Kagy's compensation or half of any judgement 
et&ared on her behalf 1 request that you immediately inform me should any enforcement 
upon the judgment oxtered against Steve Pcrtes be attempted by Ms. Kagy, As I indicated 
in my letter of May 19, 2005, I do not consent to deposit of the Thomas Fortune Fay 
share of the escrow deposit as security upon any appeal bond or as security in the Court of 
Appeals, 

^jBW|Bii-JJJ^.^^J.)UBtfMlM-l_LL-LLlJll IIL ■l^llfl I ■- ■:■■-■< ■- ■*■■■>■■ h UHimiln r ■ ,i i r if -no*, .i U i **** * 1 lltHHW>im 

Thomas Fortune Fay 

TFF/pc 
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FAX NO. : 2332933999 



Jun, 06 2005 12:47PM PI 
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Karr & Allison^ *».c, 

ATTOWHtVB 4NO COUNSELOR a AT LAW 

SUfTfc 300 

Washington, o„c. aoo3e 

TttlPHONi: (£d%> 3 3H-7BOO 






Juae g, 2005 

By messenger 

Cihbanlt, F.SJEk 
Fanagut Wen Branch 
17TS Peratylvania Av,, NW 
Washiiif ion, DC 20TO6 

Attention; Btoaaeh Manager 

Deir Sir or Madam: 

Pwsuautto D. C Code, § 26-S03 (2001 ed) 7 Citibank, F.S.B, k tetchy notified of the 
adverse claim of our client, Thomas F qrtuise Fay» E sq n to money on deposit In m account titled 
Giteaberg Taurig Trust Account No. JRftHBfc to the extent of an amoimi of One Million 
Dollars ($1,{XK>iQ0O.)» to which bo claims ownership* 'f tie cause of action prescribed by the 
statute wiU be filed wM*i& the r&juirad 'Reasonable and brief period" See, Stevenson k First 
Hat *t Bmk 395 A.2d 2t (D,C 197S) 

Thairfc you for your conskleraucm. 



l^i^ccrdy, 
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Saturcay, JuGaS^C&i8W0O1 05-AK 



FROH : ICPRRWJLJStN 



FPX ND. • £$22933999 



Jan. 98 2805 12147PN P2 



tMM aOmiTTIC 

;H VA, «©< C*:, WMfc 



Ka«r & Allison, p,c 

ATTOKMETS *«» COUWSCuCKS AT L*W 

&UITC 300 

)9ZO W STOCK! ?< **,W, 

WASHINGTON* O.C 2OO30 

TCI*CPHOWE (EO&) 331-70OO 

Jtufcc 8, 2005 



r*e-****w.* Clot* to»«*»i><9&9 



Joe ft Reader > E*q. 

Managing Shareholder, Mid-Atlantic R^gioti 

Gnxnberg Traurig, LLP 

tOD Connecticut Av ., NW Soite 500 

Washfa^too, DC 20006 

l>ear. Mr. Redder: 

Enclosed is a copy of a notice of adverse claim to m oscyon d eposit in Citibank, F,SJ3., 
in in account titled Greenberg Traitng Trust Account Ho. Wti&HtB\ deliver this meaning to 
Citibanks Farmgm Weat branch, 1775 Pennsylvania Av., NW, Washington, DC 20006, tit behalf 
of roy cltmt, Tbotrms Fortae Fay, Esq., tlifc owner of Oat MilHoii Dollar* <S i ,000*000. ). plus 
denied interest, of sudi fimds. TWf notice has been served under authority of D. C Code, § 26- 
803 (2001 e4). Tfce cause of action prescribed by ttie statute will be fikd within the requi^d 
*^*ei30ttabkar^bckf|>erksd n ^ FirttN&t Jbr^t 595 A.2d 21 (D>C 1978). 

Also ea&tosod are copes of letters dated M*y 27, 2005, from Mr. Fay to Steven 
$clma*fe*%aii, Esq>; June 2, 2005, from Mr Schneebaum to Mmk D. Cummin^ Esq.; and Jane 
7, 2005, Ih>m Mr* Fay to Mr. Schneebaiim and your client, Steven It Periea, Raq^ which ornrns 
the nature and dameasioa of the <$5pu*e and our cowoeni about aa apparent breach of the integrity 
of chts trust fiend and its consequent kfcss tt> Ml* Fay. 
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